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THE COURT OF SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A. K. Borah, 

        Sessions Judge, Udalguri, Assam.  

 

Reference    :  Crl.Appl. No.6/2015. 

Appellant            : Md. Husne Mubarak 

          Vs 

Respondent       :  State of Assam 

Dates of hearing   :  13.6.2015 

Date of Judgment   : 24.6.2015. 

 

For the appellants   :  Mr. T.C.Boro, Advocate.  

For the respondent  : Mr. B. Das, P.P., Udalguri. 

 

JUDGMENT 

 

1. This appeal is directed against the judgment and order dated 11-05-

2015 passed by Ld. Chief Judicial, Magistrate, Udalguri in G.R. Case No. 

1450/13, U/S 417 of the I.P.C. convicting the accused / appellant and 

sentencing him to suffer simple imprisonment for 1 (one) year. 

 

2. The fact of the case, in brief, is that the accused/appellant has cheated 

informant by making false promise to marry her and thereby deceiving her to 

deliver her body to him. It is also stated by the informant that believing in the 

promise, she cohabitated with the accused person and became pregnant. But 

the accused instead of marrying her married another girl.  

 

3. The FIR was filed by informant on 1.5.11 before the O/C, Kalaigaon 

P.S. and accordingly Kalaigaon P.S. registered the case vide Kalaigaon P.S. 

case No.27/11 u/S 417/420/493 I.P.C. and after  due investigation charge-

sheet was filed against the accused person u/S 417/420/493  I.P.C.  To 

substantiate the case, prosecution examined as many as six numbers of 

witnesses. On the other hand defence examined none. After hearing both 
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parties, ld. Trial court convict  the accused U/S 417 IPC and sentencing him 

to suffer simple imprisonment for 1 (one) year. 

 

4.  Being highly aggrieved and dissatisfied with the aforesaid order and 

judgment dated 11.5.15 the appellant preferred this appeal on the following 

grounds among the other ground: - 

 

(i) The Learned Trial Court erred in law and on facts in convicting the  

accused/appellant. 

(ii) The evidence on record does not make out an offence u/S – 417 I.P.C.  

and as such the conviction and sentence is bad in law. 

(iii) The Learned trial court did not consider inherent improbabilities on the 

evidence on record and as such arrived at a wrong finding.  

(iv) The Ld. Trial Court did not properly recorded the statements of the  

accused/appellant U/S  313 of the Cr.P.C., which is mandatory one and as  

such, the Judgement and Order passed by the trial court is liable to be  

quashed.  

(v) The prosecution has examined 6 PW's including official witness but no  

one of them supported the prosecution case except the victim.  

(vi) PW.1, Dr. Ajanta Bardoloi has medically examined the victim  

woman and reported that the age of the victim is 20-22 years. But no  

ultrasonography report was exhibited to prove the test conducted by the  

attending doctor. So, the evidence adduced by PW.1, the case cannot warrant 

the conviction.  

(vii) Similarly, PW. 2 Sri Badal Chakraborty, the father of the victim girl also 

supported the prosecution case. But in cross-examination he stated that he has  

not seen the accused cohabitating with her daughter at Guwahati and also  

stated that in his presence or hearing the accused had not made any promise  

to his daughter to marry her.  

(viii) Similarly, PW. 3 and PW. 5 are the younger brother of the victim has not  

supported the prosecution case as in their cross examination they stated that 

no promise of marriage was made by the accused in their presence to their 

sister. They have not seen the accused taking their sister from Tangla to 
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Guwahati and also not seen their sister cohabitating with the accused person. 

In fact they have not supported the prosecution case. 

(ix)  The victim PW. 4 stated that the accused/appellant had made promise 

to marry her on many occasions. But the victim woman never asked the 

accused/appellant to enter into nuptial tie on 5/6 years, even after she became 

7 (months) pregnant. From the evidence of PW. 4 it is clear that Ld. Trial Court 

misread the facts of the case. Hence arrived at wrong findings. So the order 

and judgement dated 11/05/2015 is liable to be set aside.  

(x) The victim woman herself lodged the F.I.R. with the O/C Kalaigaon P.S. 

During investigation the I/O of the instant case recorded the statements of the 

victim U/5 - 164 Cr.P.C. through the ld. Chief Judicial Magistrate at Mangaldoi. 

But the victim woman nowhere stated that she was  asked by the appellant to 

marry her. So the order and judgement dated 11/05/2015 is liable to be set 

aside. 

(xi) That apart, the prosecution has failed to examine the I/O of the instant 

case without explaining the reason of non examination of I/O who is the  

framework and architecture of the case. 

(xii)  The accused is the sole bread earner of his family having a minor child. 

 

5. I have heard the ld. counsel for both parties. 

 

6. Ld. Counsel for appellant submitted that the evidence of complainant 

does not reveal the materials of charge U/S 417 IPC as there is no clear 

evidence that the accused/appellant on a promise of marriage  with the victim 

woman induced her to have sexual intercourse with him, but evaded her after 

she became pregnant and arranged to marry another girl.  

 

7. To fortify his argument, ld. Counsel for appellant submitted the 

following case laws:-  

 

(i) Shri Joleshar Kalita Vs State of Assam, reported in 1988 (1) GLJ 180. 

(ii) Mani Gogoi Vs Sarumani Hazarika and another, reported in 1992 (2) GLJ 

169. 

(iii) Ajay Singh Vs State of Maharastra, reported in (2008)1 SCC (Cri) 371. 
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(iv) Deelip Singh @ Dilip Kumar Vs State of Bihar, reported in 2005 SCC (Cri) 

253. 

(v) Zindar Ali Sheikh Vs State of West Bengal and another, reported in 2009(2) 

SCC (Cri) 737. 

 

8. I have thoroughly perused the aforesaid case laws cited by ld. Counsel 

for appellant.  

 

9. Keeping in mind  the rival submission submitted by ld. respective 

counsels, I think the whole appeal is revolves around on a point whether the 

conviction order  and judgment dated 11.5.15 passed in GR case No.1450/13, 

U/S 417 IPC is sustainable  in law as well as fact?  

 

10. Before parting with the appeal, I would like to mention that it would 

be justified to peruse the evidence available on the record since ld. Counsel 

for appellant strenuously argued that the judgment and order not passed on 

evidence available on the record by the ld. Trial court.  

 

11. PW.1, Dr. Ajanta Bordoli, who examined the victim stated that on 

3.5.11 at about 1 PM she has examined one Mira Chakraborty (female). Ext.1 

is the medico-legal report and Ext.1(1) is her signature. At that time the size 

of gravid uterus was 20 weeks. Foetal hear sound was present. The age of 

Mira Chakraborty was about 20-22 years. Ultra sonography report revealed 

that single live foetus of 25 weeks 1 day of gestational age.  

 

 In the cross-examination she admitted that the ultra sonography 

report is not available with record. No external injury was found. 

 

12. PW.2, Badal Chakraborty, the father of the victim stated that his 

daughter at present working at Guwahati. His  daughter was married to a man 

at Mangaldoi. But the marriage did not last long and there was divorce. 

Thereafter his daughter returned to thier house and stayed with them for 

some time. Then they arranged a marriage of their daughter with another boy 

but she refused and went to his sister's house at Tangla. After his sister's 
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house, she went to Guwahati and started working as a tailor. In the  

meantime, this accused person promised his daughter that he would marry her 

and a physical relationship developed between them. When his daughter was 

staying at Guwahati, this accused regularly visited her and cohabitated with 

her. The result was that his daughter became pregnant, and when she asked 

the accused to marry her, he refused. Subsequently accused ran away with 

another girl.  

 

 In cross-examination he admitted that he has not seen the accused 

cohabitating with his daughter at Guwahati. He had sent her daughter to her 

sister's house. He had not gone to the hospital where his daughter was 

admitted for the delivery of the child. The accused had not made any promise 

to his daughter that he would marry her.  

 

13. PW.3, Raju Chakraborty, brother of the complainant, stated that the 

accused is his neighbour. After the divorce of his sister, his sister has come to 

their house. At that time, some problem arose in between his father and his 

sister and so his sister went to stay at their aunty's house at Tangla. From 

there, this accused took his elder sister to Guwahati. By that time, they have 

developed a love affair. Thereafter his sister cohabitated with this accused 

person and became pregnant. The accused refused to marry his sister and so 

she filed this case. At present his elder sister is working as a tailor at Mirza.  

 

 In cross-examination he admitted that no promise of marriage was 

made by the accused in his presence to his sister.  

 

14. PW.4, the victim stated that she knows the accused person for the last 

5/ 6 years. At that time, she was staying with her parents after her first 

marriage got dissolved. Her parents were looking for another boy to get her 

remarried. By that time, the accused developed friendship with her and 

promised to marry her on many occasions. At about the same time, a formal 

proposal of marriage came but because of this accused person she refused 

said proposal and went to Guwahati for tailoring work. Accused accompanied 

her and they have indulged in almost regular physical relation. She had by that 
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time become pregnant. But when she was seven months pregnant and staying 

in Guwahati with the hope of accused to marry. She came to know that 

accused had eloped with another girl. Then she realized that she has been 

cheated by the accused person and so she came back to Kalaigaon and filed 

this case. Exhibit 2 is the FIR and Exhibit 2 (1) is her signature. Exhibit 3 is the 

statement given to the Magistrate. 

 

 In cross-examination she admitted that she has not mentioned the 

period or duration during which she stayed with the accused person in 

Guwahati. In the f'IR, she  has also not stated the day or month when the 

accused deserted her. She further admitted that in the FIR, she  has nowhere 

slated that she asked the accused person to marriage her. In the FIR, I 

have not, mentioned the exact place where I stayed with the accused 

person. In the FIR, she  had not mentioned that they stayed together for 

about three years. About eight years ago, she was married to another 

person, that marriage was however dissolved.  

 

15. PW.5, Ratan Chakraborty, another one brother of victim, stated 

that about 5/6 years ago his sister came back to thier home. Her earlier 

marriage got dissolved. Thereafter, they were looking for another boy to get 

his sister married. But his sister refused to marry the boy that their family had 

arranged for her. She went to Tangla and then to Guwahati and they came to 

know that she was pregnant. They also learned that accused had made her 

pregnant. But the accused did not marry his sister and in fact ran away with 

another girl.  

 

 In cross-examination, he admitted that he has not seen the accused 

taking his sister from his aunt's house in Tangla to Guwahati. He has not 

visited his sister during her stay at Guwahati.  

 

16. PW.6, SI of Police Habibur Rahman stated that on 29.10.11 he was 

posted as O/C, Kalaigaon P.S. The case was earlier investigated by the then 

O/C, Shekhar Biswas. After his transfer, he has taken up the investigation. He 

has received the case diary and found that the earlier I.O. had recorded the 
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statement of witnesses, visited the place of occurrence and he collected only 

the medical report during investigation. He also arranged to record the 

statement of victim U/S 164 Cr.P.C. and after completing all formalities he 

submitted charge-sheet against the accused U/S 417/420/493 IPC. Ext.3 is the 

charge-sheet. Ext.3(1) is his signature.  

 

17. These much is the evidence of prosecution.  

 

18. Since the case is charged U/S 417 IPC, so to sustain conviction of the 

aforesaid IPC the prosecution must prove that-  

(i)  that the person deceived delivered to someone. or consented that 

some person shall retain certain property;  

(ii) that the person deceived was induced by the accused to do as above;  

(iii)  that such person acted upon such inducement in consequence of his 

having been deceived by the accused;  

(iv) that the accused acted fraudulently or dishonestly when so inducing that 

person.  

Or prove (i) that the person deceived did, or omitted to do, something which 

he was not bound to do or omit to do.  

(ii) and (iii) as above;  

(iv) That the accused so induced that person intentionally;  

(v) That such act or omission caused, or was likely to cause, damage or 

harm to that person in body, mind, reputation or property.  

 

19. In this respect illustration (g) of section 415 IPC is relevant which 

clearly brings out the intention of the legislature and, as such, the same is 

reproduced below:  

 

“(g) A intentionally deceive Z into a belief that A means to deliver to Z 

a certain quantity of indigo plant which he does not intent to deliver, 

and thereby dishonestly induces Z to advance money upon the faith 

of such delivery, A cheats; but if A, at the time of obtaining the 

money, intends to deliver the indigo plant, and afterwards breaks his 

contract and does not deliver it, he does not cheats but is liable only 
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to a civil action for breach of contract."  

20. Here in the present case, no doubt the statement of PW.4 reveals that 

after dissolving  her first marriage while she was staying with her parents, her 

parents looking for another boy to married. At that time accused developed 

friendship with her and stated that he promised to marry her in many 

occasions. Though the victim’s father PW.2, brothers PW.3 and PW.5 stated 

that in spite of giving promise accused did not marry her. But there is no any 

evidence that it is PW.4, the complainant who narrated the whole story to any 

of their family members that accused with a promise of marriage cohabited 

with her.  

21. In State of Tripura V/S Laxman Debnath (2009)3 GLR 702 it was held 

that – 

“Full grown girl consented to the act of sexual intercourse on a promise of 

marriage shall be considered as an act of inducement by misconception of fact 

and breach of contract cannot give  rise to a criminal prosecution of cheating 

unless fraudulent or dishonest intention is done right at the time when the 

offence is said to have been committed.”  

22. From the aforesaid illustration appended to section 415 IPC which  

defines the offence of cheating it is clear that in order to constitute cheating  

 there must be a deception which must precede the actual transaction. 

Therefore, in the circumstances of the present, case charge of cheating rests 

upon the representation which is impugned as false and which relates not to 

an existing fact but to a certain subsequent event, it must be shown that the 

representation/ promise was false to the accused's knowledge at the time 

when such promise/representation was made. It has but little to the purpose 

to show that in fact the representation has turned out to be untrue. In order 

to bring a case within the meaning of cheating, it is not sufficient to prove that 

a false representation had been made, but is further necessary to prove that 

the representation was false to the knowledge of the accused and was made 

in order to deceive the complainant. 

 

23. Coming to the present appeal, it appears there is no evidence on record 

that at the time of making such promise/assurance or at the time of 
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cohabitation, appellant made such promise to the complainant that he would 

marry her with knowledge that ultimately he would not marry the complainant. 

Had the appellant made the promise honestly and bonafide during or before 

the alleged every intercourse then the appellant cannot be convicted under 

section 417 IPC for his failure to keep the promise. In view of illustration (g) 

appended to section 415 IPC it is evident that breach of promise/contract 

simpliciter without proof of the fact that such promise/representation was 

made by the appellant with knowledge that he would marry the opposite party 

will not bring the case within the meaning of section 415 IPC and section 417 

IPC. 

 

24. Another point is to be discussed in this appeal, as submitted  by the ld. 

counsel for appellant, it is fact that ld. trial court failed to examine the 

investigating officer results in debarred defence to know about the 

investigation. 

 

25. In Hanuman Vs State of Hariyana, reported in AIR 1977 SC 1614, it has 

been pleased to held by Hon’ble Supreme Court that – 

“Accused is entitled to know from the investigating officer what witnesses have 

stated before him and whether the witnesses examined in the court were 

examined by him or not. The non examination of the investigating officer is a 

serious omission on the part of the prosecution.” 

 

26. In the instant case, ld. trial court failed to examine the investigating 

officer Sri Sekhar Biswas. Had the ld. trial court examined at least the officer 

who accompanied the investigating officer at the time of investigation, he 

could give proper answer as to the recording statement of witnesses then the 

defect would have been cured. Law is well settled that non examination of I.O. 

is fatal to prosecution case.  

 

 27. In the instant case, the victim was a grown up lady where her first 

marriage was dissolved due to some unknown reason. According to her she 

was deeply in love with the accused/appellant. She was aware of the fact that 

since they belonged to different religion so it may not be possible of their 
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marriage. She had sufficient intelligence to understand the consequence and 

the quality of act she was consenting to. Despite this she did not resist any of 

the activities of the appellant and in fact succumbed to it. She thus freely 

opted  her own choice in between resistance and assent. She being a full 

grown matured woman might have thought all the consequences. All these 

circumstances lead us to the conclusion that she freely, voluntarily and 

consciously consented to having sexual intercourse with the appellant and her 

consent was not in consequence of any misconception of fact.  

28. Above being the position, the inevitable case is that the prosecution 

has failed to establish the accusation. The judgment and order of conviction 

passed by Ld. Chief Judicial, Magistrate, Udalguri on 11.5.2015 in G.R. Case 

No. 1450/13, U/S 417 of the I.P.C is set  aside.  

29. The appeal is allowed. 

30. The appellant is set at liberty forthwith if not required in any other 

case.  

31. The complainant is entitled to get the victim compensation.  

32. Let the GR case No. 1450/13 be sent to the ld. trial court alongwith a 

copy of this judgment.  

 Given under my hand and seal of this court on this the 24th  day of 

June,15 at Udalguri Court. 

 

(A.K.Borah)                                                                                                                                  

Sessions Judge, 

Udalguri, BTAD. 

 

Dictated and corrected by me 

and each page bears by signature. 

 

    (A.K.Borah)                                                                                                                                       

Sessions Judge, 

          Udalguri, BTAD. 
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